be reformulated. Study of the Burford case law, and of the policies underlying the doctrine, indicates that the abstention decision should be based on two considerations only: the benefit that a litigant would derive from having his case heard in the federal forum, and the harm that federal intervention would do to state interests. A court is justified in abstaining only when the harm to the state outweighs the benefit to the litigant. Judged in the light of this equitable balance, many of the considerations that have led courts to abstain are insufficient. The comment concludes that abstention under the Burford doctrine is appropriate only in a special class of cases in which adjudication by a federal court threatens to disrupt state policies by upsetting matters beyond the scope of the immediate litigation.
I. JuDicIAL DEVELOPMENT OF THE Burford DOCTRINE

A. The Supreme Court Decisions
The Burford abstention doctrine, derived from the Supreme Court decision in Burford v. Sun Oil Co., 4 also rests on the authority of Alabama Public Service Commission v. Southern Railway," in which the Court relied on Burford in approving abstention. The opinions in these two cases, however, did not provide a clear statement of the doctrine's scope. Justice Black's opinion in Burford explained, with considerable attention to the facts, why abstention was appropriate in the particular case, but failed to state a general principle to guide lower courts in deciding subsequent cases. In Alabama PSC, Chief Justice Vinson's opinion did offer a formulation of greater breadth, but the opinion did not indicate which, if any, of the elements present in Alabama PSC were necessary or sufficient for abstention. And the uncertainty has continued despite subsequent Supreme Court decisions holding abstention improper.
1. Burford v. Sun Oil Co. Burford involved an action by a Texas oil producer to enjoin the execution of an order of the Texas Railroad Commission granting a neighboring leaseholder a permit to drill new wells. The order was attacked as invalid under both state law and the Federal Constitution.' The district court dis4Id.
341 U. S. 341 (1951) . £ Jurisdiction was based on both diversity and federal question grounds, 319 U.S. at 317, but the Justices seem to have given serious consideration only to the former ground. The majority opinion focuses on the presence of state-law issues, id. at 319-25, 327-28, 331 , making only one passing reference to the presence of a federal claim, id. at 334; the dissent treats the case as solely a matter of honoring diversity jurisdiction, id. at 336-38, 344-46, 348 (Frankfurter, J., dissenting). missed the complaint, 7 the court of appeals reversed, 8 and the Supreme Court, by a five-to-four vote, held that the district court correctly abstained. 9 Justice Black, writing for the Court, relied'" on the Court's decision two years earlier in Railroad Commission v. Pullman Co.," in which the Court had based a federal court's authority to abstain on its equitable discretion. In Pullman, the plaintiff had sought an injunction against enforcement of an order of the Texas Railroad Commission on the grounds that the order was unconstitutional and that the Commission lacked authority under state law to issue it. On direct appeal, the Supreme Court unanimously held that all federal court proceedings should be stayed to allow an authoritative construction of the relevant statute by the state supreme court. In his opinion for the Court, Justice Frankfurter noted that since the state-law issue was unclear, a federal court could give no more than "a tentative answer which may be displaced tomorrow by a state adjudication.' 2 Moreover, if the state court adopted the plaintiff's construction of the relevant statute, a resolution of the federal constitutional question would be unnecessary. 3 Justice Frankfurter stated that it is within the sound discretion of a federal court to deny equitable relief where granting the relief would adversely affect the public interest:" "Few public interests have a higher claim upon the discretion of a federal chancellor than the avoidance of needless friction with state policies .... 5 Therefore, he concluded that I The district court decision was not reported. S. 496 (1941) . 22 Id. at 500. 3 The policy of avoiding federal constitutional questions where some other ground disposes of the case is well settled. E.g., Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 346-47 (1936) (Brandeis, J., concurring).
24 312 U.S. at 500-01. See Virginia Ry. v. System Fed'n No. 40, 300 U.S. 515, 552 (1937) ("Courts of equity may, and frequently do, go much farther both to give and withhold relief in furtherance of the public interest than they are accustomed to go when only private interests are involved. 15 312 U.S. at 500. Justice Frankfurter's opinion in Pullman is generally regarded as the leading enunciation of the rationale for federal abstention. Pullman, however, was not the first case in which the Court held that abstention was a proper exercise of equitable discretion to protect state interests. In Pennsylvania v. Williams, 294 U.S. 176 (1935), a diversity action, shareholders of an insolvent state savings association sought appointment of a receiver to the proper exercise of equitable discretion required abstention in Pullman to avoid the possibility of error in construing state law and the "friction of a premature constitutional adjudication."'" Unlike Pullman, Burford did not involve a difficult question of statutory construction that might moot the federal constitutional issue. The Court held, however, that abstention in Burford was a proper exercise of equitable discretion: it would avoid undue interference with state interests. The interference in this case lay in the likelihood that the execution of Texas's oil policies would be disrupted if the Commission's orders were subject to review in federal court.
Texas regulated oil production by issuing drilling and operating permits in order to secure for each producer his fair share of oil and to maximize overall recovery from the fields.
1 7 These permits were issued according to standards that, despite "delusive simplicity,"',, involved some complex nonlegal problems.' 9 First, operation of any well can have a substantial effect on the production of other wells throughout the field; hence, a decision by the Commission to permit drilling or to adjust production at any well required consideration of the effect on recovery and waste at other wells. 2 " Second, drilling carry out the association's liquidation. The Pennsylvania Secretary of Banking intervened, asking that the matter be turned over to him for disposition under the state's established administrative mechanism for liquidation of state banks. The Court noted that "[ult is in the public interest that federal courts of equity should exercise their discretionary power with proper regard for the rightful independence of state governments in carrying out their domestic policy," id. at 185, and that the state administrative procedures would adequately protect the interests of all concerned parties, id. at 186.
11 312 U.S. at 500. The Pullman rule, as it has been shaped since 1941, is that a federal court should postpone "exercise of its jurisdiction in cases presenting a federal constitutional issue which might be mooted or presented in a different posture by a state court determination of pertinent state law." County of Allegheny v. Frank Mashuda Co., 360 U. S. 185, 189 (1959) . See Developments in the Law-Section 1983 and Federalism, 90 HARv. L. REv. 1133 , 1250 -54 (1977 . The state-law issue must not only be potentially dispositive of the case without the need for a decision on the constitutional issue, but it must also be uncertain or unclear. E.g., Wisconsin v. Constantineau, 400 U. S. 433 (1971) ; 1A J. MOORE, supra note 1, and production decisions were based on imprecise geological data. 2 ' Third, surface rights in the field were split into many small tracts, adding to the Commission's other problems the need to avoid practical confiscation of any producer's rights. 22 Accordingly, the Commission was obliged to grant numerous exceptions to its general standards, in effect regulating the field on a case-by-case basis.,: Finally, regulation had to be conducted with caution because disruption of the oil industry could adversely affect the economy and public revenues of the state. Because of these problems, the state had set up a special system for judicial review of the Commission's orders. Jurisdiction was conferred exclusively on the state district courts of the capital county. ' Concentration of judicial review allowed the reviewing courts to develop expertise in oil regulation and reduced the likelihood of inconsistent decisions that might result from parallel lines of review. The courts also exercised exceptionally broad authority. They could, for example, undertake de novo review 26 of the Commission's orders and propose regulatory standards for adoption by the Commission.
1
Justice Black noted both the complex problems attending oil regulation and the special role of the state courts. Review of the Commission's orders by federal courts, he concluded, was likely to result in the erroneous and inconsistent decisions and disruption of state policy that the state system was designed to avoid. Justice Black stressed the need for continuity in regulatory policy, declaring that drilling decisions should be "handled as 'one more item in a 1 319 U.S. at 326. Justice Black described the Texas courts as "working partners with the Railroad Commission in the business of creating a regulatory system for the oil industry." Id. Justice Douglas, in a concurring opinion joined by Justice Murphy (both Justices also joining the opinion of the Court), added that "the courts may at times be the senior and dominant member of that partnership." Id. at 335 (Douglas, J., concurring). Justice Douglas found this to be "the crux of the matter." Id. If the federal courts were to exercise this broad review power, "they would in effect actively participate in the fashioning of the state's domestic policy." Id. This degree of interference, he concluded, required a federal court of equity to defer to the state courts. Id. at 335-36. See also text and notes at notes 147-155 infra.
continuous series of adjustments.' "28 In support of this conclusion, he referred to the results of previous federal injunctions, which had in fact caused considerable disruption .
2
In addition, he observed that review in the state courts was "expeditious and adequate" and that the state proceeding would preserve any federal questions for ultimate review in the United States Supreme Court. 0 Justice Black concluded that in these circumstances the federal court should withhold its jurisdiction in deference to the state's interests. 3 1 He characterized this course as an exercise of equitable discretion, but did not attempt to state a general rule to guide future decisions.
2. Alabama Public Service Commission v. Southern Railway. Eight years later, the Supreme Court, relying on Burford, found abstention proper in Alabama PSC.32 The Alabama Public Service Commission had denied Southern Railway's application for permission to discontinue passenger service on two intrastate train lines. Southern claimed that it was losing money on the lines because of decreased use, but the Commission found that the public needed the service and that Southern had not attempted to cut costs. Its applicatioh denied, Southern brought an action in federal court to enjoin enforcement of the Commission's order, alleging that the Commission's denial amounted to confiscation in violation of the due process clause . 3 A three-judge court, undertaking a de novo review, granted the injunction; 3 4 the Supreme Court reversed, holding that the district court should have abstained. 35 Chief Justice Vinson, writing for the Court, cited 3 Burford and listed three factors 319 U.S. at 332 (quoting Railroad Comm'n v. Rowan & Nichols Oil Co., 310 U.S. 573, 584 (1940) (Roberts & Reed, JJ.) and concurred in by a fourth (Stone, C.J.) argued that the congressional grant of diversity jurisdiction bound the courts and precluded the use of equitable jurisdiction to modify its reach. Id. at 336-48 (Frankfurter, J., dissenting) . See text and notes at notes 102-109 infra.
32 341 U. S. 341 (1951) . '3 U.S. CONsT. amend. XIV, § 1. Jurisdiction was based on both federal question and diversity grounds, 341 U.S. at 344. The latter allegation appears to have been superfluous, since no state-law claims were presented. See id. at 355, 362 (Frankfurter, J., concurring demanding abstention in Alabama PSC. First, the suit involved "the essentially local problem of balancing the loss to the railroad from continued operation . . . with the public need for that service. '37 Second, Alabama had concentrated judicial review of the Commission's orders in one circuit. 38 Third, the reviewing courts exercised a relatively broad scope of authority.
39
Although these factors resemble those set forth by the Court in Burford, the requirements for abstention appear to be much less stringent in Alabama PSC than in Burford. 4 0 Whereas Justice Black explained in considerable detail how federal adjudication could interfere with the implementation of Texas's oil policies, Chief Justice Vinson merely noted that the issue before the Court was a policy matter of local concern; he did not contend that federal adjudication threatened to disrupt state policy. Similarly, whereas Justice Black showed that the concentration of judicial review under the Texas scheme fostered judicial expertise and avoided inconsistent decisions in a complex regulatory system, Chief Justice Vinson did not show that Alabama's scheme of judicial review served any like purpose.
Indeed, the Chief Justice's statement of the holding in Alabama PSC, if taken literally, is very broad:
As adequate state review. . . is available to appellee, intervention of a federal court is not necessary for the protection of federal rights. Equitable relief may be granted only when the District Court . . . is convinced that the asserted federal right cannot be preserved except by granting the "extraordinary relief of an injunction in the federal courts." 4 ' 394 (1944) .
3, The circuit court could set aside an order that was based upon an error of law that prejudiced the "substantial rights" of an appellant, that was procured by fraud, or that was based upon a finding of facts "contrary to the substantial weight of the evidence" presented before the agency. ALA. CODE § 48-82 (1940) (current version at ALA. CODE § 37-1-124 (1975) Justice Frankfurter concurred in the result in Alabama PSC but objected to the abstention holding, arguing that it would effectively repeal the grant of general federal question jurisdiction. 341 U.S. at 361 (Frankfurter, J., concurring in the result).
13 Eight years after Alabama PSC, the Court, without reference to Burford, affirmed a district court's abstention in Louisiana Power & Light Co. v. City of Thibodaux, 360 U. S. 25 (1959) . Although the rationale for abstention in Thibodaux was similar to that in Burford and Pullman, it represents a third and distinct brand of abstention. The dispute in Thibodaux arose out of a proceeding by the city to take by eminent domain property owned by the utility company. The company removed the proceeding to federal court on the basis of diversity of citizenship. The main controversy in the case was whether, as a matter of state law, municipalities had the authority to condemn public utility properties. In an opinion written by Justice Frankfurter, the Court held abstention proper because the state-law issue was novel and difficult, so that the federal court construction of law could only be "a dubious and tentative forecast, and the subject matter was particularly important to state autonomy." Id.
at 29.
On the same day that the Court decided Thibodaux, it reversed a district court abstention in another eminent domain case, remarking that "eminent domain. . . [is not] mystically involved with the 'sovereign prerogative.'" County of Allegheny v. Frank Mashuda Co., 360 U. S. 185, 192 (1959 (S.D. Fla. 1977) .
" 373 U. S. 668 (1963) . 45 Id. at 673. "Id. at 674. Justice Harlan dissented, arguing that the Court should order abstention on the authority of Burford because the state procedures appeared adequate to resolve the issue and because the alleged discriminatory practices related "to the manner in which this particular school district was formed and to the way in which the internal affairs of the school are administered," matters that "are much better left to local authority." Id. at 677 (Harlan, J., dissenting).
" 424 U.S. 800 (1976 those of a state tribunal, but such inconsistency would not "impair impermissibly the State's efforts to effect its policy" 5 " as it did in
Burford.
The disinclination of the Court to order Burford abstention in these cases suggests that, despite the broad language in Alabama PSC, the Court does intend to confine the doctrine to certain particular circumstances. Neither case, however, makes explicit what those circumstances are. 5 ' B. Lower-Court Applications of Burford Abstention With such limited guidance from the Supreme Court, the lower fedeial courts have predictably reached diverse conclusions about the proper application of the Burford doctrine. Indeed, the cases following Burford and Alabama PSC reflect considerable confusion about the significance of the major elements of the two cases.
1. Disruption of State Policies. Burford differs markedly from Alabama PSC in that it treated potential disruption of a state's regulatory scheme as the central reason for abstention. Alabama PSC, on the other hand, ordered abstention without the slightest mention of this factor. The recent decision in Colorado River, however, took Burford at its word, and therefore denied abstention on the ground that no possibility of disruption had been demonstrated. 5 2
Lower courts have ordered abstention without referring to potential disruption in a number of cases both before 53 and 0 424 U.S. at 815. This restrictive reading of Burford was followed in Zablocki v. Redhail, 434 U.S. 374, 379 n.5 (1978).
5, The Alabama PSC opinion did not even note the potential for inconsistent decisions. Despite the Court's failure to mention that possibility, Burford and Alabama PSC should not be treated as separate abstention doctrines. All of the reasons for abstaining in Alabama PSC also applied in Burford. Thus, Burford abstention could, at best, be an aberrant subset of Alabama PSC abstention. And in a case involving a number of similar local plans established to conform with state requirements, the court ordered abstention, fearing that striking down one local plan might upset the state-wide system." Most of the courts that have required a showing of potential disruption, however, have found no serious threat of disruption and have therefore refused to order abstention." In particular, courts have usually found no potential disruption of state policy in cases involving challenges to internal procedures of state agencies on due process grounds. In these cases, the courts have reasoned that only the challenged procedures themselves would be disturbed by the requested relief.1 2 Similarly, courts have found no potential disrup-tion in cases in which the issue presented was whether the plaintiffs' activities fell within a particular regulated area. These courts have reasoned that the exclusion of one category from the scheme would not seriously disturb the overall regulatory program. 6 3 Finally, a few courts, relying on the absence of an intricate regulatory system or on the fact that no special expertise was necessary to decide the issue at hand, have found that no disruption was likely. 4 2. Special State Court Expertise. In Burford, the Court noted that concentration of judicial review had enabled the state courts to develop a "special knowledge" of the complicated issues that arise in cases involving oil regulation. 5 But neither Alabama PSC" nor the Court's later decisions refusing abstention 7 have mentioned special expertise. Most lower courts have ignored it as well. A few courts that have refused abstention have pointed out that the state courts had no special competence in the matter being litigated;" one abstaining court concluded that they did." Other opinions seem to suggest that Burford abstention may be based on deference to the expertise of state administrative agencies. 
Exclusive State Judicial
Remedy. An element mentioned in both Burford and Alabama PSC was the concentration of judicial review in the courts of the capital county. 7 ' This concentration was noted in order to stress the integration of state court review into the regulatory scheme. Justice Douglas's concurring opinion in Burford pointed out that concentration reduced conflicting decisions and fostered judicial expertise. 72 In subsequent cases, however, the Court has never mentioned geographic concentration of review or the existence of an exclusive means of review. These elements have been ignored in all the later Supreme Court statements 7 3 concerning Burford abstention and in nearly all lower-court decisions ordering abstention, 7 4 and only a handful of cases cite the lack of an exclusive judicial remedy as a ground for refusing to abstain. 5 Moreover, among the few cases in which exclusive judicial remedy has been cited as a reason for abstaining, none has involved an exclusive judicial procedure of the type present in Burford and Alabama PSC: geographic concentration of judicial review." In two (S.D.N.Y 1974) Supp. 845, 846-47 (D. Del. 1963) .
"' In one case, geographically concentrated state review existed but was not discussed in the opinion. California Oil Co. v. Huffstutler, 322 F.2d 596 (5th Cir. 1963) . Huffstutler was an oil drilling-permit case nearly identical to Burford and involved a similar centralized system of judicial review, see LA. REv. STAT. ANN. § 30:12 (West 1975). The case was complicated, however, by the bankruptcy of the permittee. The Fifth Circuit treated the case mainly as a problem of bankruptcy law, with Burford cited as a policy argument rather than as a controlling doctrine.
cases, appeal went directly to the state supreme courts. 7 In another case, the state had established special procedural and venue rules and a careful distribution of jurisdiction among the state courts. 7 8 In a third, the exclusive means of judicial review was a particular form of action and remedy, a statutory action similar to mandamus. 7 9 Even though the case involved claims arising under the Federal Constitution, the court abstained in order to avoid contravening the state's procedural policy. 80 4. State Regulatory Agencies. Both Burford and Alabama PSC involved orders of state regulatory agencies. A few lower courts have abstained in cases that, although involving state regulation, were based on statutory causes of action rather than on challenges to administrative orders. 81 Other courts have abstained in suits challenging administrative actions that did not concern regulated activities. " Yet courts have usually refused, because of the absence of a comprehensive statewide regulatory scheme, to abstain in suits challenging student-discipline policies of public high schools. 3 Courts have also refused to abstain in cases dealing with such institutions as state prisons and universities on the ground that these institutions are not subject to complicated adequate remedy in the state courts, and several cases have cited the lack of an adequate remedy in the state courts as a ground for denying abstention. In one case, federal courts had exclusive jurisdiction over the particular area of regulation." 0 In another, an injunction was necessary for adequate judicial relief, and the state courts lacked authority to issue the injunction.' In a third case, the state remedy contemplated that a state agency would represent the aggrieved party in state court; the federal court concluded that adequate representation was unlikely in view of the state's hostile intervention in the federal suit12 Another court, after noting conflicting state interpretations as to the availability of a remedy in state court, decided to proceed because the delay caused by abstention would probably put the plaintiff out of business. Since the federal courts have failed to reach a consensus on the circumstances in which Burford abstention is proper, a reconsideration of the Burford doctrine appears necessary. To this end, the following analysis identifies the doctrinal underpinnings of Burford abstention and the limitations they imply, and in that light, reviews the elements over which the Burford cases have disagreed.
A. Burford as a Form of Equitable Abstention
In Burford, the Supreme Court relied on the concept of equitable abstention that it had elucidated in Railroad Commission v.
Pullman Co., 102 the concept that allows a court of equity to deny access to a federal court when necessary to avoid some "needless friction" in federal-state relations. The propriety of equitable abstention in Burford, however, was challenged from the outset. Justice Frankfurter, who spoke for the Court in Pullman, wrote a strongly worded dissent in Burford in which he argued that the congressional grant of diversity jurisdiction, the basis of the suit in Burford,' 0 3 foreclosed the exercise of equitable discretion to abstain. In his view, Congress had already weighed the advantages of a federal forum against the interest in state independence and determined that the neutral federal forum was needed to adjudicate the rights of out-of-state litigants. Thus, according to Justice Frankfurter, a federal court's decision to abstain because of a state's special interest in the matter being litigated would constitute a total disregard for the legislative determination embodied in the jurisdictional grant.1 0 In a separate opinion in Alabama PSC, he made a 312 U. S. 496 (1941) . 'm 319 U.S. at 317. See note 6 supra. ,04 319 U.S. at 336-48 (Frankfurter, J., dissenting). Three other Justices joined or concurred in the opinion, note 31 supra. In addition to making the point described in the text, Justice Frankfurter argued that the Texas legislature had not manifested an intent to confine review of the Railroad Commission's orders to the state courts of Travis County, and that the Texas courts undertook no special duties that were beyond the competence of the federal courts. Id. at 339-44. Burford was distinguishable from Pullman, according to Justice Frankfurter, since in Pullman a state court resolution of the issue of state law could moot the need for a decision on the constitutional question; that could not occur in Burford. Justice Frankfurter stated that Pullman abstention "was an affirmation and not a denial of federal jurisdiction." Id. at 338. The only basis of jurisdiction in Pullman was the federal question raised by the constitutional challenge; the question of state law was merely ancillary. Thus, a particular ruling by the state courts on the state-law claim might avoid the need to reach the federal question and thereby "terminate" the grounds for jurisdiction. Id. The principle put forward in the Burford dissent would, however, rule out Pullman abstention in any case in which diversity existed as an independent source of jurisdiction. similar argument based on the grant of jurisdiction in suits arising under the Constitution or federal law. 1 0 5
Despite the Burford Court's failure to answer Justice Frankfurter's criticism of equitable abstention, the jurisdictional grants should not be accorded the conclusive effects he attributed to them. When Congress enacted the jurisdictional statutes, it did not purport to create a wholly new jurisprudence for the federal courts; rather, it legislated against the background of established AngloAmerican legal and equitable tradition, as it had developed and would continue to develop. That body of law continues to govern the manner in which federal courts exercise the jurisdiction granted them. Justice Frankfurter objected to Burford abstention as the use of equity to repeal selectively the jurisdictional statutes, but his own approach amounts to reading those statutes as abolishing the wellestablished doctrine of equitable discretion, which is frequently invoked to support policies of federalism and comity.' 5 There is no Justice Frankfurter apparently abandoned this distinction, and his Burford dissent, in his opinion for the Court in Louisiana Power & Light Co. v. City of Thibodaux, 360 U. S. 25 (1959) , discussed in note 43 supra. The sole issue in Thibodaux was a question of state law, brought before the federal courts by way of diversity jurisdiction; the purpose of abstention was to allow that issue to be resolved by the state courts. Justice Frankfurter ordered the district court to retain jurisdiction "should anything prevent a prompt state court determination," 360 U.S. at 31, but he was apparently aware of the fact that, unless something went wrong unexpectedly, the state disposition would leave no issue for the federal court to resolve. See note 113 infra. Thus, Thibodaux is incompatible with Justice Frankfurter's principle that federal courts may not shirk an issue properly put before them by a jurisdictional statute.
105 341 U.S. at 351-62 (Frankfurter, J., concurring in the result). See note 33 supra. Justice Frankfurter, joined by Justice Jackson, concurred in the result, concluding that Southern Railway's due process claim was without merit. Justice Frankfurter appears at this point to have accepted the Burford decision as representing an example "of special circumstances which make it desirable for the court to stay its hand," id. at 360, but disagreed with Chief Justice Vinson's extension of Burford beyond its facts.
I" Equitable discretion was so used in Pullman, in which Justice Frankfurter wrote the opinion of the Court. See text and notes at notes 11-16 supra. See also Pennsylvania v. Williams, 294 U. S. 176 (1935) ; Hawks v. Hamill, 288 U. S. 52, 60-61 (1933) (alternative holding); Cavanaugh v. Looney, 248 U. S. 453, 456 (1919) ; Ex parte Young, 209 U. S. 123, 166-67 (1908) .
An unresolved problem is whether abstention, equitable in its origins and theory, is entirely limited to cases seeking equitable relief. In Louisiana Power & Light Co. v. City of Thibodaux, 360 U. S. 25 (1959) , the Supreme Court approved abstention in an eminent domain action. Justice Frankfurter, writing for the Court, remarked that prior abstention cases, though in equity, "did not apply a technical rule of equity procedure," id. at 28. Although eminent domain technically falls under the heading of law, "it is of a special and peculiar nature." Id. See note 43 supra. Cf. Great Lakes Dock & Dredge Co. v. Huffman, 319 U. S. 293, 297-300 (1943) (abstention proper in declaratory judgment action because discretion exercised in such suits is similar to equitable discretion).
Thibodaux has led some to conclude that abstention is available without regard to whether a case is legal or equitable, e.g., Beach v. Rome Trust Co., 269 F.2d 367, 373-74 (2d authority suggesting any such innovative intent on Congress's part; on the contrary, Burford has survived thirty-six years of congressional activity, including the complete recodification of the judicial code in 1948,107 without any serious challenge to this supposed usurpation of Congress's prerogative. It is sounder to characterize abstention as Justice Frankfurter himself did in Pullman: "This use of equitable powers is a contribution of the courts in furthering the harmonious relation between state and federal authority without the need for rigorous congressional restriction of those powers." '1 8 Whatever the merits of these arguments, it is clear that the equitable foundation of abstention is firmly established as far as the courts are concerned. Not only has Burford abstention survived for over three decades, but Supreme Court decisions finding abstention Cir. 1959) . The more common view, however, is that Thibodaux created only a very limited exception based on the special equity-like nature of eminent domain, and that abstention is otherwise limited to equity cases. Not long after Thibodaux, the Supreme Court referred to Pullman abstention in a legal action seeking damages, and sent a state-law question to state court under Florida's certification procedure. Clay v. Sun Ins. Office Ltd., 363 U. S. 207 (1960) . The decision might simply be an anomaly, since the Court did not advert at all to the law-equity issue. Since it involved a certification rather than an instance of straightforward abstention, it is perhaps better to tie the case to a court's general discretionary control over its own docket, a power unrelated to the equitable or legal nature of a suit. Indeed, Professor Moore suggests that this is an alternative foundation for all Pullman abstention, 1A J. MoORE, supra note 1, 0-.20311], at 2105. There appears to be no case law adopting this explanation.
Abstention is said to be founded on "equitable discretion," but in fact that discretion exists more in jurisprudential theory than in courtroom reality. Appellate courts review abstention decisions with much the same rigor given to applications of statutes. 1A J. MOORE, supra note 1, 0. unjustified have nevertheless acknowledged the legitimacy of abstention in general." 9 Justice Frankfurter's criticisms are important, however, when considering the doctrinal limitations of Burford abstention. Since the doctrine constitutes a modification of an act of Congress, its application cannot properly extend beyond the range of the equitable authority that justifies it. Specifically, then, Burford abstention should be limited to those cases in which the benefit to the plaintiff of federal adjudication is outweighed by the harm that federal adjudication might cause to valid state policies and federal-state relations.
The courts are in agreement that Burford abstention is improper unless the state offers a judicial remedy that can adequately and promptly dispose of the issues in the suit and can provide effective relief. 110 Furthermore, abstention has no res judicata effect; plaintiffs are free to raise any issue in state court that they could have raised in federal court. Hence, abstention has no formal substantive consequences; its sole direct result is to change the forum in which an action proceeds.
On the other hand, Burford abstention results in a complete denial of a federal forum. In this respect, it is more severe than the other major abstention doctrines. Under Pullman abstention, the federal court retains jurisdiction while the litigants proceed in state court on state-law issues."' The plaintiff may return to federal court if the state court does not decide the state-law issues in a manner that obviates the need to resolve a federal constitutional issue; the plaintiff need only present his state-law claims to the state court while reserving his federal claims for later adjudication, if necessary, in federal court. S. 228, 234-36 (1943) .
"* See text and notes at notes 89-94 supra. " 312 U.S. 496, 501-02. Accord, e.g., American Trial Lawyers Ass'n v. New Jersey Supreme Court, 409 U. S. 467, 469 (1973) . But cf. Harris County Comm'rs Court v. Moore, 420 U. S. 77, 88 n.14 (1975) (dismissal proper because Texas courts lacked jurisdiction to decide cases over which the federal court retained jurisdiction). The Supreme Court has described Pullman abstention as not " [t] he abdication of federal jurisdiction, but only the postponement of its exercise." Harrison v. NAACP, 360 U. S. 167, 177 (1959) . See generally 17 C. WIGHT, A. MILFR & E. COOPER, supra note 1, § 4243, at 472.
,"2 England v. Louisiana Bd. of Medical Examiners, 375 U. S. 411, 415-17 (1964 the federal court will retain jurisdiction in the event that the state court fails to dispose of the case promptly or issues of federal law remain after resolution of the state-law issues. But in Burford abstention, the federal court dismisses the entire case, federal and state claims alike.11 4 These considerations set the parameters for an inquiry into the proper scope of Burford abstention. Both sides of the equitable balance-the public interest and the plaintiff's private right-must be weighed solely in terms of the importance of a federal forum. Hence, the public interest to be considered consists solely of avoiding the public harm that will allegedly result from federal judicial intervention. Conversely, the damage caused to the plaintiff by a decision to abstain does not implicate the importance of the substantive rights he asserts; rather, it consists solely of the prejudicial effect on those rights caused by the denial of a federal forum. This comment must therefore address two inquiries: first, which interests protected by the jurisdictional statutes are impaired when a plaintiff's case is sent to state court; and second, in which of the circumstances that have arisen under the Burford doctrine is a plaintiff's interest in a federal forum outweighed by considerations of comity and federalism.
B. Denial of the Federal Forum
While plaintiffs, or defendants seeking removal to federal court, 15 may desire to litigate in federal court for a variety of reafunction is intended to be served by retention of jurisdiction in Thibodaux cases. In neither Thibodaux nor Kaiser was there any federal question to reserve. Both opinions seem to suggest that the plaintiffs should bring declaratory judgment actions in state court, and that the federal courts could then provide whatever remedial measures might be necessary. But it is hard to see why the state court, having dispositively determined the rights of the parties, is not also the proper court to fashion the appropriate remedy. Retention also assures relief in case the state courts, through some institutional failure, do not render a prompt or thorough disposition. Thibodaux, 360 U.S. at 31. The same danger exists in Burford abstention, though; there it is handled by dismissing without prejudice to the plaintiff's right to return to federal court if state remedies prove inadequate (an approach that avoids rendering the state decision advisory). At any rate, it seems anomalous to create this putatively stronger backstop for Thibodaux abstention but to withhold it in Burford abstention, where federal claims are far more common. 
1979]
The University of Chicago Law Review [46:971 sons, the jurisdictional statutes generally seek to protect one particular interest: the interest in litigating claims in a forum free of local bias. The cases involving Burford abstention, including Burford and Alabama PSC, have typically involved allegations of a combination of grounds for federal jurisdiction, primarily diversity of citizenship, ' federal question," 7 and civil rights."1 8 The diversity jurisdiction serves to protect out-of-state litigants from bias in state courts that might favor local opponents." 9 The federal question and civil rights jurisdictions serve to protect against the possibility of state court hostility to vindication of federal rights.1 2 0 Therefore, the decision to abstain deprives the plaintiff of the protections that the jurisdictional statutes were established to provide.
The potential for state court bias in Burford abstention cases is substantial in comparison with other forms of abstention. In abstention under Pullman and Thibodaux, the federal courts abstain in order to allow the state courts to construe an unclear state law.' 2 ' A state court's prejudice against a plaintiff who is a nonresident, or who also has federal claims, could conceivably induce the court to interpret a state law differently than it otherwise might. A state court's prejudice, however, would likely be restrained by the knowledge that other litigants may be bound by the precedent. 12 The court might not be so deterred if the issue is the construction of a state law that affects only nonresidents, such as a statute concerning foreign corporations. State court constructions of such laws, though, are absolutely binding on federal courts; the federal courts must act on the premise that the state courts are correctly interpreting the will of the legislature, no matter how egregious the state interpretations appear to an objective observer. It is open to question, therefore, whether as a jurisprudential matter the federal courts may impute any perceived antiforeign bias to the state courts, or whether they must impute it to the legislature. federal court for determination, if necessary, of federal claims, the state court may be further deterred from a prejudicial decision by the possibility of a federal constitutional challenge to the state law should the court decide against the plaintiff. Under the Burford doctrine, however, abstention is not limited to cases presenting difficulties in the interpretation of state law, and often no such difficulties are present. The cases in which Burford is applicable usually involve determinations of fact under state law, such as, for example, in Burford, whether a drilling permit was necessary to prevent waste or confiscation.' Since such factual determinations are binding only on the case at hand, the state court does not encounter the same restraints against prejudicial decisions as it does when construing state law." 4 Thus, in contrast to Pullman or Thibodaux abstention, in the typical case that is subject to Burford abstention there is a stronger claim for a neutral federal forum.
The extent of local prejudice in a case subject to Burford abstention also depends on the nature of the administrative action being challenged. Burford cases have tended to involve challenges to individual regulatory orders or applications of public policies in individual cases; rarely have they involved challenges to entire regulatory structures or public policy schemes.'1 Consequently, Burford cases present less potential for a judge to translate his support for local policies into prejudice against a challenger. Furthermore, Burford cases have typically involved challenges to agency action based on relatively dispassionate grounds, such as violation of state regulatory standards 2 6 or confiscatory regulation' 27 rather than on 121 319 U.S. at 322-25. There is, of course, no reason why a Pullman or a Thibodaux abstention case might not include both a difficult interpretation of state law and a difficult factual issue. Attention has been focused here, however, on an element that distinguishes the types of abstention. See note 43 supra.
2I When a state court makes findings of fact that pertain to a federal-law claim, the Supreme Court might, in special circumstances, review those findings. The test is whether the questions of law and fact are "so intermingled" as to make separate review of the questions of law impossible. more divisive grounds such as racial discrimination. On the other hand, a state judge may strongly favor the enforcement of a regulatory order or public policy because of prior or current affiliation with political interests that favor the order or policy. It is also possible that individual judges may bear prejudice against utilities and other large corporations, which are often the plaintiffs in Burford cases. Thus, the susceptibility of the substantive issues in Burford cases to local prejudices is uncertain.
The plaintiffs interest in a federal forum is increased by the costs that abstention might impose on him: abstention will require the plaintiff to initiate a second law suit and consequently will entail some delay and repetition of work. 28 The amount of delay and repetition will depend, of course, upon the stage of litigation at which the court orders abstention. On a few occasions, cases have progressed to completion of trial, only to have an appellate court reverse on the grounds that Burford abstention should have been ordered." 9 Very few courts have addressed the problem of increased expense and delay. 3 0 Given the nature of Burford abstention as a form of equitable abstention, however, this consideration ought properly to be taken into account in a court's decision respecting abstention.
On one side of the balance that underlies Burford abstention, therefore, is the substantial right of the plaintiff to sue in federal court. The plaintiff has an interest, recognized in the jurisdictional statutes, in gaining access to a forum free of local prejudice. In addition, he has an interest in avoiding the delay and expense caused by abstention.
C. Harm to State Policies or Federal-State Relations
On the other side of the equitable balance is the danger that adjudication of a particular issue in federal court will cause undue harm to legitimate state policies and federal-state relations. As we Monroe v. United Gas Corp., 253 F.2d 377 (5th Cir. 1958); Mountain States Tel. & Tel. Co. v. Public Utils. Comm'n, 345 F. Supp. 80 (D. Colo. 1972) .
I This consideration does not apply where defendants are seeking removal to federal court. The delay in Burford cases will seldom match that often encountered in Pullman and Thibodaux cases. Litigants in these cases can spend years shuttling back and forth between federal and state court. See generally D. CunnE, supra note 1, at 654-55 (1975) .
I" E.g., Alabama Pub. Serv. Comm'n v. Southern Ry., 341 U. S. 341 (1951); Kelly Servs., Inc. v. Johnson, 542 F.2d 31 (7th Cir. 1976); Simmons v. Jones, 478 F.2d 321 (5th Cir. 1973 ), modified per curiam, 519 F.2d 52 (5th Cir. 1975 . The possibility of error by a federal court, however, cannot alone be sufficient to justify Burford abstention. Erroneous application of state law is, for exaniple, always a risk in cases decided under the Erie doctrine;' but Congress has determined that this risk is generally outweighed by the risk of local prejudice to out-of-state plaintiffs. 3 1 Abstention based solely on the possibility of federal court error would therefore effectively nullify federal jurisdiction based on diversity of citizenship.
Where the error will have an impact on state policy beyond the scope of the issues litigated in the particular case, however, an argument can be made for Burford abstention. The paradigmatic situation is the oil-drilling problem in Burford. 3 7 Since production at one well affects production at other wells in the same field, an error by a federal court with regard to whether drilling should be permitted at one site would necessarily have repercussions beyond the immediate case, and could disrupt the state's overall efforts to achieve maximum recovery and fair allocation of production in the field. The potential injury to state policy in such a situation thus involves more than application of state policy to the parties involved in the litigation. Consequently, a court might reasonably find that the state's interest in avoiding disruption of this magnitude is sufficiently greater than any interest in the outcome of a particular case to require restriking the balance of interests established by the federal jurisdictional grants. But because the plaintiff's interest in vindication of his rights in a federal court is recognized by an act of Congress, it must carry substantial weight. Therefore, the right ought not to be displaced to prevent a minor presents a threat of disruption and a federal-law question. In such a case, unless the claims could be tried separately, the federal court would have to weigh the plaintiffs right to a federal forum on the federal question as part of the balance of equities. See Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 815 n.21 (1976) ("the presence of a federal basis for jurisdiction may raise the level of justification needed for abstention").
"I Erie R.R. v. Tompkins, 304 U. S. 64 (1938) . The general rule that emerges from this analysis of the potential-disruption problem is that Burford abstention may be appropriate when necessary to avoid an error by a federal court concerning state law that would have a disruptive effect on important state policies, but only when that effect extends beyond the scope of the issues litigated in the immediate case.
2. Special Expertise. One of the factors noted in Burford as supporting abstention was the fact that the Texas courts had developed a special expertise in handling the complex problems that arise in oil-field regulation. That expertise, in the Court's view, enabled the state courts to avoid erroneous or inconsistent decisions that could disrupt the state's regulation of the oil fields. 3 ' In light of the reasoning of the Burford Court, it seems appropriate to require a showing of state court expertise. If the purpose of abstention is to avoid the danger that the state's policies could be disrupted by inconsistent or incorrect federal decisions, then preferring a state forum to a federal one serves no purpose unless the state court is significantly less likely to commit disruptive error. Burford cases typically involve application of established legal standards to complex factual situations; hence, state courts may have greater expertise because they have become more familiar with the practical problems involved and more able to recognize the importance of previous decisions dealing with those problems.
Considered alone, however, special expertise in the state courts is not a sufficient reason for abstention. Where the effect of a possible error by a federal court would be confined to the particular case, the federal jurisdictional grants reflect a determination that the benefit of state court adjudication to the state does not outweigh the plaintiff's protected interest in federal adjudication. Not surprisingly, therefore, the Supreme Court has stated that abstention is not to be employed merely because the state courts are better able to decide certain difficult issues. 140 ders in the courts of the capital counties.' The concentration of judicial review, or any other special structure of judicial review, cannot alone justify abstention. A structure of judicial review might be established, for example, to suit the convenience of an administrative agency's counsel, or to achieve a desired distribution of labor among state courts. Since the existence of an exclusive judicial remedy does not by itself justify an abstention decision, 4 2 the reason for establishing the exclusive judicial remedy must support the decision to abstain. If, for example, the rationale for abstention is based on potential disruption of state policy, then a special structure of judicial review may be indicative of special expertise in the state courts, of the importance of the state policy, or of the danger that parallel lines of review will result in inconsistent decisions. In contrast, the fact that a state has not established a special structure of review will likely weigh against Burford abstention. If judicial review is not concentrated, it is less likely that the state court will have special expertise in the subject of the suit or that the state interest in avoiding parallel lines of review can be demonstrated.," Therefore, the structure of judicial review established by the state should properly be regarded as neither a necessary nor a sufficient factor, but rather as a relevant factor in determining the likelihood of a disruptive error in federal court adjudication.
4. Concern for State Sensibilities. All of the reasons considered thus far on which courts have based abstention have related to potential disruption of state policies. Chief Justice Vinson's opinion in Alabama PSC, however, can be read to give a broader scope to Burford abstention by suggesting that abstention is the general rule in cases that review state administrative orders and present issues ' See text and notes at notes 25, 38 supra.
'
But see Cobb v. City of Malden, 202 F.2d 701 (1st Cir. 1953) . In Cobb, the court characterized an exclusive judicial remedy as itself a policy of sufficient importance to warrant abstention. Public school teachers had sued, alleging that a municipality's failure to appropriate sufficient funds to pay their salaries violated their federal constitutional rights. Massachusetts provided an exclusive remedy, a special form of action similar to mandamus, for actions to compel municipalities to appropriate funds necessary to satisfy teachers' salaries. See 1939 Mass. Acts ch. 294 (codified at MAss. ANN. LAWS ch. 71, § 34 (Michie/Law. Coop. 1969)). The court found the statutory action adequate and abstained to avoid a contravention of the state's remedial policy. 202 F.2d at 704. The court failed, however, to consider the more important question of how a federal suit in equity would affect the substantive interests of the state that led to the creation of the exclusive form of action.
"4 This is not necessarily true in all instances, however. If a state supreme court, for example, exercises an unusually broad scope of review over lower courts, it may be able to impose the coherence that geographical concentration would have served to foster. Likewise, there may be cases in which geography and the rules of venue serve to create a de facto concentration of a certain type of cases in the courts of a few counties.
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[46:971 of predominantly local concern.' To the extent that this rule permits abstention when no threat of disruption of state policies exists, it is not clear what interest is served by abstention. Perhaps the purpose of such a rule is to avoid offending a state's sensibilities by leaving to the state courts matters that relate closely to a state's sovereignty.
This concern for the sensibilities of states, however, is an illconsidered justification for Burford abstention. Although Chief Justice Vinson may have wished to apply the rule only in administrative cases,"' its logic cannot be so confined. A federal injunction against the enforcement of a state statute, for example, would seem to be as much an irritant to state sensibilities and as much an interference with state sovereignty as federal interference with state administrative matters. If courts consistently ordered abstention to avoid offending states' sensibilities, federal judicial protection from unconstitutional state action would become nonexistent in practice. Plainly, the scope of equitable discretion permitted under the jurisdictional statutes does not extend this far. Moreover, it is precisely in those cases in which federal "interference" would most likely occur-civil rights cases, for example-that federal protection has been deemed most necessary by Congress.' Chief Justice Vinson's suggested rule, therefore, fails to provide a compelling case for abstention where potential disruption is not present.
Usurpation of State
Policymaking. There is, however, a much narrower argument for abstention based on deference to state sovereignty-that presented by Justice Douglas in his concurrence in Burford.' 47 Justice Douglas noted the broad discretion exercised by the Texas courts in reviewing orders of the Railroad Commission and the importance of the judiciary in the development of regulatory standards.' 48 He stated that "[ilf the federal courts undertook to sit in review, so to speak, of this administrative agency, they would in effect actively participate in the fashioning of the state's domestic policy."' ' This usurpation of the state court's policymaking function presented, for Justice Douglas, the most compelling reason for abstention in the Burford case.
The scope of Justice Douglas's notion of abstention is, however, subject to two significant limitations. First, abstention is proper, if at all, only in cases involving claims based on state law. A federal court does not intrude on the independent sphere of state policymaking when it enforces a supervening federal constitutional or statutory provision. 5 ' Second, in cases involving issues of state regulatory law, the discretion given to state courts may be so broad and the policymaking features so prominent that the case may simply fail to present a judicial case or controversy for the federal court to decide. Such a case would not raise an abstention issue because a federal court would lack jurisdiction as an initial matter.' 5 ' Rather, Justice Douglas appears to have contemplated the case in which state law delegates enough independent policy judgment and discretion to courts to charge them with a major responsibility in formulating policy, but not enough to deprive a federal court of jurisdiction.
52
Although Justice Douglas did not explicitly state why this policymaking role of state courts should lead to abstention, his opinion hints at two reasons. First, he expressly joined 5 3 Justice Black's opinion for the Court, which stresses the possibility of disrupting a state's public policy. Second, some of his language suggests a general deference to the independence of states in matters of their public policies'51-essentially the same argument for abstention later presented by Chief Justice Vinson in Alabama PSC.1 5 5 Thus, while Justice Douglas's rationale for abstention is different in formulation from those previously discussed, it does not appear to be different in substance.
6. Limitations on Abstention: State-Law Issues, State Regulatory Agencies, and Statewide Regulation. The foregoing analysis exhausts the grounds that federal courts have considered as bases for Burford abstention and leaves only the threat of a disruption of a state's policies as a persuasive ground for abstention. There are, " See McNeese v. Board of Educ., 373 U. S. 668, 674 (1963) . III Prentis v. Atlantic Coast Line, 211 U. S. 210, 229 (1908) . See also Bacon v. Rutland R.R., 232 U. S. 134 (1914) ; HART & WECHSLER, supra note 1, at 980-83. The Burford Court passed over the Prentis-Bacon distinction as unhelpful. 319 U.S. at 325-26. 112 The case-or-controversy requirement, U.S. CONST. art. Ill, § 2, cl. 1, does not appear to impose a very strict limitation on federal court jurisdiction. The Supreme Court has upheld some very broad grants of jurisdiction. See United States v. First City Bank, 386 U. S. 361, 369-70 (1967) .
"5 319 U.S. at 334 (Douglas, J., concurring). " "This decision is but an application of the principle. . . that 'federal courts of equity should exercise their discretionary power with proper regard for the rightful independence of state governments in carrying out their domestic policy."' Id. at 334-35 (Douglas, J., concurring) (quoting Pennsylvania v. Williams, 294 U. S. 176, 185 (1935) 59 or where the components of separate policy decisions are interdependent (as where a state uses a single integrated scheme to set rates and calculate returns on a variety of types of insurance coverage).' Although these features are not necessarily found only in areas of complex regulation for which a special state agency has been established, it is difficult to imagine a case in which such interdependencies would not be largely the result of pervasive state regulation.
Third, the lower federal courts have disagreed over whether abstention is proper in cases of local as well as statewide regulation. 6 ' As already observed,' Burford abstention is not aimed at avoiding intrusion into a state's sovereignty, but rather at avoiding disruption of its public policies. From the standpoint of the disruption rationale, Burford abstention can apply to regulation by local government. States delegate the responsibility for many important and complex public policies to local governments (zoning, for example), and disruption of policies at the local level is no less offensive than disruption at the state level. The only apparent distinction is that disruption of a locally administered policy would generally be less extensive than disruption of a state-administered policy. The potential scope of disruption certainly ought to affect the weight that a federal court gives to the state interest in determining whether to abstain. It does not follow, however, that a court should never abstain in a case involving regulation by local government. "
D. The Proper Scope of the Burford Doctrine
The foregoing analysis demonstrates that the circumstances under which Burford abstention is appropriate are very limited. Abstention is based on the equitable principle that the public interest and the needs of federalism may sometimes justify depriving a litigant of a federal forum;" 4 but most of the grounds for abstention advanced by the lower courts, when examined carefully, do not involve any benefit to state policy or federal-state relations sufficient to outweigh a plaintiff's claim to the protection of the federal courts. 1 1 5 The only rationale that can justify abstenti6n is the possibility that an erroneous federal decision could threaten a state regulatory scheme or other important state policies with serious disruption extending beyond the scope of the issues and parties in that litigation. 6 Such a rationale assumes that the state court has superior expertise in applying state law to particular factual situations, and this expertise is greatly enhanced when the state has established a regulatory agency and a special judicial scheme with which to review administrative decisions. Moreover, since the state's interest in avoiding disruption of its public policies constitutes only one side of the equitable balance, Burford abstention might still be inappropriate, despite the possible disruptive effect of federal adjudication, in cases where the plaintiff's interest in a federal forum is unusually strong. Thus, the adequacy of the state remedy must be taken into account in evaluating the plaintiff's protected interest in litigating in a federal forum; where the state remedy is inadequate, Burford abstention will almost never be appropriate. 6 ' The narrow formulation expounded by this comment is contrary to a fair number of the decided cases. In stressing a requirement of potential disruption, it is in conflict with a majority of the 11 A statutory analog to Burford abstention is the Johnson Act, 28 U.S.C. § 1342 (1976) , which restrains the federal courts from interfering with state rate-making bodies, and which applies to local as well as state-wide rate-making authorities. General Inv. & Serv. Corp. v. Wichita Water Co., 236 F.2d 464, 466-67 (10th Cir. 1956 ) (alternative holding); East Ohio Gas Co. v. City of Cleveland, 94 F.2d 443, 444 (6th Cir.), cert. denied, 303 U. S. 657 (1938 
